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REMEDY BY MOTION UNDER THE CODE OF 1919* 



The subject of this paper will be found in Sections 6046, 
6047 and 6048 of the Code of 1919, corresponding to Sec- 
tions 3211, 3212 and 3213, respectively, of the Code of 1904 as 
amended. My purpose in this paper is simply to draw your at- 
tention to the main* points of difference between the 6ld and the 
new statutes on this subject, without attempting to discuss the 
effect of the decisions construing the old statute. 

The latest amendment of Section 3211 of the Code of 1904, 
is found in the Acts of 1916, p. 760, and the provisions of Sec- 
tion 3211 as there amended will be now compared with the pro- 
visions of Section 6046 of the Code of 1919; and for the pur- 
pose of this comparison the two sections will hereinafter be re- 
ferred to as Section 3211 and Section 6046, respectively. 

/ 
Who Entitled to Proceed by Motion. — Section 6046 provides 
that any person entitled to maintain an action at law may, in 
lieu of such action at law, proceed by motion. The right to 
proceed by motion is, by this section, extended to all cases 
where an action of law of any kind, whether ex contractu or 
ex delicto, would lie. Section 3211 limits the right to proceed 
by motion to certain specified cases therein set forth and which 
it is not deemed necessary to repeat here. 

// 
Notice Required. — Under Section 6046 "not less than fifteen 
days' notice" must be given in any and all cases. Under Sec- 
tion 3211, fifteen days' notice was sufficient, except that if the 
notice be served on an agent or be served in any other county 

*A paper read before the Legal Club of Lynchburg, by Thomas J. 
Williams. 
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or corporation than that wherein the suit is brought, the notice 
must be served twenty-five days before the day set for the mo- 
tion. This provision for twenty-five days' notice in the cases 
above mentioned under Section 3211 is omitted in the new 
Code; fifteen days' notice being sufficient in all cases under 
Section 6046. 

77/ 
Signature to Notice. — Under Section 6046 the notice shall be 
in writing and signed by the plaintiff or his attorney. Section 
3211 is silent as to who shall sign the notice. 

IV 

Return and Docketing of Notice. — Section 6046 provides that 
the notice shall be returned to the clerk's office within five days 
after service of the same, and when so returned shall be forth-- 
with docketed. Section 3211 provides that the notice shall be 
returned within five days after service of the same, and after 
such fifteen days' notice the motion shall be docketed. The 
only inconvenience, if it may be called such, caused by this 
change as to the time when the motion shall be docketed, is 
that under Section 6046 the writ tax will have to be paid im- 
mediately upon the return of the notice to the clerk's office, 
whereas under the old law the payment of the writ tax could 
be postponed for at least fifteen days from the service of the 
notice. 

V 

Service of Notice. — Section 6046 provides that "The notice 
shall not be sent out of the county or city in which the judg- 
ment is to be asked, except in those cases in which process can 
be so sent out under the provisions of Sections 6055 and 6056." 
Section 6055 provides that process from any court may be di- 
rected to the sheriff or sergeant of any county or city. Section 
6056 provides that process against the defendant to answer in 
any action, suit or motion brought under Section 6050 (Sec. 
6050 being the same as Sec. 3215 of the old Code), shall not 
be executed in any other county or city than that wherein the 
action, suit or motion is brought, unless it be: (a) an action 
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against a corporation; or (b) an action upon a bond taken by 
an officer under authority of some statute; or (c) an action to 
recover damages for a wrong; or (d) an action against two or 
more defendants on one of whom such process has been exe- 
cuted in the county or city in which the action is brought; or 
(e) unless it be otherwise specially provided. 

My conclusion therefore is that if jurisdiction is acquired 
solely by reason of the cause of action, or some part thereof, 
arising in the county or city in which the motion is to be made, 
the notice may not be executed outside of such county or city 
unless the motion fall within the exceptions mentioned in Sec- 
tion 6056. But if jurisdiction is acquired on other grounds 
than that the cause of action, or some part thereof, arose in the 
county or city in which the motion is to be made, then it would 
seem that the notice may be executed anywhere in the State of 
Virginia. 

Under the wording of the amendment of 1914 of Section 
3211 (Acts, 1914, p. 28) it was held that the notice might be 
sent to and served in any county or city in the state, although 
the only ground of jurisdiction of the court in which the mo- 
tion was to be made was that a part of the cause of action 
arose there. See Kain v. Ashworth, 119 Va. 605. But the 
amendment of Sectio 3211 by the Act of 1916 (Acts 1916, p. 
760), nullified the above decision, by providing that where the 
motion was brought under Section 3215, the notice should not 
be served in any other county or corporation than that wherein 
the suit was brought, except in such cases as were specified in 
Section 3220 of the Code, which excepted cases correspond to 
those mentioned above, under Section 6056 of the new Code. 

VI 
Defenses. — Under Section 6046 the defendant may make the 
same defenses to the notice as to a declaration in an action at 
law, and in the same manner, or he may state his grounds of 
defense informally in writing, in which latter event the parties 
shall be deemed to be at issue on the grounds stated, without 
replication or other pleading on the part of the plaintiff. Sec- 
tion 6046 also provides that the same rule shall apply with ref- 
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erence to bills of particulars and grounds of defense as are 
now provided by law in other actions or motions; which is 
practically the same provision as found in Section 3211. 

VII 

Motion upon an Account. — Under Section 6046, if the mo- 
tion be upon an account, the plaintiff is required to file the ac- 
count with his notice, which account shall state distinctly the 
several items of the claim, unless they be plainly described in 
the notice. 

VIII 

Affidavit Filed with Account, — Under Section 6046, if the 
motion be upon an account and if the plaintiff file with such ac- 
count an affidavit such as is prescribed by Section 6133, no 
plea in bar or defense to the merits shall be received on the 
part of the defendant, unless accompanied by such affidavit as 
is prescribed by Section 6133, on the part of the defendant. If 
such plea or defense and affidavit be filed by the defendant, 
and the affidavit admits that the plaintiff is entitled to recover 
a sum less than that stated in the affidavit for the plaintiff, 
judgment may be taken by the plaintiff for the sum so ad- 
mitted to be due, and the case be tried as to the residue. 

Under Section 6133 the affidavit required of the plaintiff 
must be made by the plaintiff or his agent, stating to the best 
of affiant's belief, the amount of the plaintiff's claim, that the 
same is justly due, and the time from which the plaintiff claims 
interest. The counter-affidavit required of the defendant un- 
der Section 6133, must be made by the defendant or his agent, 
to the effect that the plaintiff is not entitled, as the affiant verily 
believes, to recover anything from the defendant on such claim, 
or stating a sum certain less than that set forth in the affidavit 
filed by the plaintiff, which, as the affiant verily believes, is all 
that the plaintiff is entitled to recover on such claim. 

The above provisions of Section 6046 raise two questions, to 
which especial attention is called. 

First: Under Section 3211, unless the counter-affidavit was 
filed by the defendant, no formal motion in open court was 
necessary, but judgment was entered for the amount claimed 
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by the plaintiff in his affidavit. It will be noted that under 
Section 6046, if no counter-affidavit be filed by the defendant, 
the plaintiff must still prove his claim in open court and judg- 
ment is not entered upon his notice and affidavit as a matter of 
course. Does the plaintiff then gain any advantage by filing the 
affidavit with his account? It would seem not. 

Second: A further question is presented by the language of 
Section 6046 above referred to that is, where the motion is 
upon an account, must a copy of the account and a copy of the 
affidavit be served upon the defendant along with the notice? 
The language of the statute is that the plaintiff shall "file with 
his notice an account" and "file with such account an affidavit," 
without any express direction that the account or affidavit shall 
be served upon the defendant. Does this language mean that 
the account and affidavit need only be filed in the clerk's office 
along with the copy of the notice which is returned to that office, 
and that a copy of the account and affidavit need not be served 
upon the defendant? Or does this language mean that the 
account and affidavit must in the inception be filed with and be- 
come and be a part of the notice itself, so that when the notice 
is served upon the defendant, the account and affidavit will 
necessarily also be served upon the defendant? The meaning 
of the statute in the above respect is at least doubtful and in 
such case it would certainly be the safest course to have the 
account and affidavit attached to both copies of the notice, one 
for service on the defendant and the other for return to the 
clerk's office. 

In this connection, it is to be observed that under Section 
211, in order to require a counter-affidavit of the defendant, 
the plaintiff was required not only to "file with his notice and 
serve the defendant, at the same time and in the same manner 
as the notice is served, with a copy, certified by the clerk of the 
court to which the notice is returnable, of the account on which 
the motion is made," but also to "file with his notice an affida- 
vit" and "state in his notice that such affidavit is filed with the 
notice." This language of Section 3211 would seem to imply 
that "filing" the account and affidavit means filing the same in 
the clerk's office, without service thereof on the defendant, and 
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that a copy of the account must be served on the defendant 
only because of the express provision of Section 3211 to that 
effect. 

IX 
Sections 3212 and 3213 of the Code of 1904. — The Code of 
1919 does not change the provisions of Section 3212 of the 
Code of 1904 providing against whom judgment may be given 
on motion, nor the provisions of Section 3213 providing when 
on motion there may be a trial by jury. 



